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- - QUESTI ON PRESENTED- -

Whet her a private investigator's report, prepared at the request
and in the possession of a state college, concerning a nenber of that
college's faculty, is exenpt from North Dakota's Open Records Law.

-- ATTORNEY GENERAL'S OPI NI ON- -

It is my opinion that a private investigator's report, prepared
at the request and in the possession of a state college, concerning a
menber of that college's faculty, is not exenpt from North Dakota's
Open Records Law.

- - ANALYSI S- -

North Dakota's Open Records Law is found in our State
Constitution and in state | aw. Article XI, § 6 of the North Dakota
Constitution provides as foll ows:

Section 6. Unl ess otherwi se provided by law, all records of
public or governnental bodies, boards, bureaus, conm ssions, or
agencies of the state or any political subdivision of the state, or
organi zations or agencies supported in whole or in part by public
funds, or expending public funds, shall be public records, open and
accessible for inspection during reasonable office hours.

N.D.C.C. 8§ 44-04-18, constitutes the gatutory provision for
the mamintenance and disclosure of open records and that statute
states as foll ows:

44-04-18. ACCESS TO PUBLI C RECORDS- - PENALTY.

1. Except as otherwise specifically provided by law al
records of public or gover nient al bodi es, boar ds, bur eaus,
conmm ssions or agencies of the state or any political subdivision of
the state, or organizations or agencies supported in whole or in part
by public funds, or expending public funds, shall be public records,
open and accessi ble for inspection during reasonable office hours.



2. Violations of this section shall be punishible as an
i nfraction.

In applying North Dakota's Open Records Law, one nust first
inquire as to the scope of the definition of 'records.’ The North
Dakota Suprenme Court, in Cty of Gand Forks v. Gand Forks Herald,
Inc., 307 NNW2d 572 (N.D. 1981), had the occasion to determ ne the
scope of the definition of 'records' for purposes of the Open Records
Law. In that case, the Court stated as foll ows:

W believe that the term 'records' as used in 8§ 44-04- 18,
ND.CC, and Article XI, &8 6 of the North Dakota Constitution is
unanbi guous. The legislative history surrounding the enactnment of 8§
44-04-18 reveals that the Legislature intended to give the term an
expansi ve neani ng. Id. at 577.

In Gand Forks Herald, supra, the Suprenme Court noted that with
respect to a governnental entity, in that case a city, all of its
records are public records open for inspection equally to nenbers of
the public which includes the news nedi a. Id. at 578. The Court
further noted that there were no exceptions to the open records
requi rement for, anong other itens, docunents which are not required

by law to be kept or maintained. Instead, the Court concluded that a
public record was any docunent retained by public officers or
enpl oyees in the course of their public duties. Id.

In summary, North Dakota's Open Records Law provides that unless
a specific exenption is provided by Iaw or by necessary inplication,
all records of public and governnmental bodies are open to the public
and accessible for inspection during reasonable office hours. Public
records are those docunents retained by public officers or enployees
in the course of their public duties.

The facts as to the record in question involving Mnot State
Coll ege indicates that the record is an investigative report prepared
at the request of Mnot State College officials. This report was
gathered not by a law enforcenent officer, but by a private
investigator at the request of college officials. The investigation

report concerns activities allegedly occurring in Billings, Mntana
and also includes interviews wth students and summaries of
interviews with faculty nenbers. This particular investigation

report is in the possession of officials at Mnot State College at
this tine.

Appl ying the decision of the North Dakota Suprene Court in G and
Forks Herald, supra, to the facts, it is apparent that the
i nvestigation report in question is indeed a record of a public body.
The docunent was prepared at the request, and is in the possession
of a state college. The docunent concerns activities of a state
enpl oyee and raises questions surrounding his activities while



performng his enploynment responsibilities. As such, it is subject
to the Open Records Law and, unless a specific statutory or inplied
exenption exists, mnust be nade accessible for inspection to the
public, including the news nedia.

In this particular case, no specific or inplied |egal exenption
for this record has been |located. There are several statutes which
could possibly be relied upon in reaching the conclusion that the
record in question is confidential and not subject to the open
records |aw. However, upon close review of these statutes, this
conclusion is sinply unsupportable.

The North Dakota Board of H gher Education, in NDCC § 15-
10-17(2) is authorized to provide for the maintenance by institutions
of higher learning of confidential records containing persona
information regarding their prospective, current, or former students.
In addition, 20 U.S.C & 1232(g) provides limtations upon the
rel ease of 'educational' records and 'directory information' by a
school which receives federal funding unless such disclosure is made
in conpliance with federal [|aws.

However, the record in question does not constitute a student
record and is not a record containing personal information concerning

the prospective, current, or forner students. Furthernmore, the
record does not satisfy the federal law definition of 'educational’
record or '"directory information.' The record in question is nothing

nore than an investigative report which happens to contain interviews
taken from students of the institution in question. The state and
federal statutes previously nentioned cannot be interpreted to
prohibit or restrict the release of any information which happens to
reference or include information concerning a student of a school

To reach this overbroad conclusion would be to interpret these
statutes in a manner so as to achieve absurd, ridiculous, or unjust

resul ts. Such a statutory construction has |ong been condemmed by
the North Dakota Suprene Court. See In Interest of B. L., 301
N.W2d 387 (N.D. 1981); State ex rel., Helle v. A Mtor Vehicle,

etc., 299 N.W2d 557 (N.D. 1980).

Finally, it should be nmentioned that N.D.C.C. 8§ 15-10-17(1),
provides for the Board of H gher Education to consider the
appoi nt ment or renoval of personnel of the institutions under its
control to be held in executive session. However, the possibility
that any record may be considered by such an executive session which
may be held pursuant to this statute is legally insufficient to
constitute the exenption required by North Dakota Open Records Law.
The statute applies only to the deliberative processes of the Board
of Hi gher Education concerning appoi ntnments or renoval of personnel.
It was not intended by the Legislature to enconpass witten records
that may be considered by the Board in executive session. Such an
exenption could conpletely swallow the Open Records Law.



The argunent may be nade that where the docunment in question
contains personal or private materials, the disclosure of such a
docunent pursuant to the Open Records Law would constitute an
i mperm ssible invasion of one's constitutional right to privacy.
This very argunment was indeed raised in Gand Forks Herald, supra
The Court, however, noted that North Dakota has not enacted statutory
or constitutional |egislation recognizing a right to privacy. Thi s
is an inportant fact as a result of the U S. Suprene Court decision
in Whalen v. Roe, 429 U.S. 589 (1977) which held that a New York
statutory requirenent as to the disclosure of a patient's personal
medi cal information did not violate any federally-protected
constitutional right of privacy of that patient. The North Dakota
Suprene Court has therefore stated, as foll ows:

Thus, the protection of a person's general right to privacy--his
right to be left alone by other people--is, like the protection of
his property and his life, left largely to the Iaw of the individual
States. G and Forks Herald, supra, at 579.

As North Dakota has not enacted such privacy |egislation, such
personal information contained in public records is subject to public
i nspection. For those who argue that such personal records should
not be subject to public inspection, the foll ow ng suggestion of the
North Dakota Supreme Court in Gand Forks Herald, supra, is
appropri ate:

If the Gty and Knutson believe that mnunicipal personnel records
are not open to public inspection, a renedy nmust be sought before the
Legi sl ature. Id. at 578.

In summary, the record in question constitutes a public record
under the North Dakota Open Records Law as found in both the
Constitution and in state statute. As there is no specific exenption
or inplied exenption provided by law as to the confidentiality of
such a record, that record is an open record and is accessible for
i nspection during normal office hours.

- - EFFECT- -
This opinion is issued pursuant to NDCC § 54-12-01. It

governs the actions of public officials until such time as the
guestion presented is decided by the courts.
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